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edural reform 
he mandatory Disclosure Pilot Scheme will apply to most cases in the Business and Property Courts where no disclosure order was made before 1 

anuary 2019. 

he Pilot Scheme requires a completely new approach to disclosure, with the aim of achieving more bespoke orders for disclosure that will reduce 
he scope of the exercise in suitable cases. Decisions from the courts on the correct interpretation of some of its more novel aspects are likely in 
he first half of 2019. 

urther procedural reform is likely, as the Witness Evidence Working Group will make proposals in 2019 to address perceived problems with the 
urrent process of taking evidence from witnesses of fact. 

t it means for you 

ators operating in the Business and Property Courts need to familiarise themselves with the Disclosure Pilot Scheme, if they have not already done 

d be alert for relevant court decisions. Those who have cases with a CMC in January or February need to consider whether it is realistic to have 

leted the steps required by the Pilot Scheme in advance of that date or whether to request that the hearing be moved back to allow this to happen. 

itness Evidence Working Group survey closed on 14 December 2018, so litigators should keep an eye out for word of the Group’s preliminary 
sions. If the Witness Evidence Working Group follows the practice of the Disclosure Working Group that created the Disclosure Pilot Scheme, it is 
hat there will be plenty of public forums for debate in the early part of 2019. 

to-asset disputes 
rowing crypto-regulation, fraudulent offerings and schemes, volatility of asset prices and increasing numbers of crypto-users, make high value 
isputes and enforcement likely. Litigation over crypto-currencies is booming in the US, and while there are reasons why the UK offers less 
pportunity for claims, there are also signs that cases are likely to be brought. 

he English courts have already granted several freezing and disclosure orders in relation to crypto-assets in 2018, and have also granted orders 
gainst “no-name” defendants. Further innovation is likely in order to prevent wealth being hidden from creditors and enforcement agencies. 

t it means for you 

may well herald a swell of UK litigation involving crypto-assets, fuelled by regulatory appetite for enforcement, greater numbers of crypto users and 
reasingly integrated financial services industry. Where those responsible for crypto-currency frauds are hard to identify, the courts will continue to 
enable to creative approaches in order to provide redress. 

reme Court tackles mass torts 
ass tort litigation refers to claim involving numerous claimants where there is very significant harm, often in the form of environment damage, 

reach of health and safety or allegations of human right infringements by corporates.  

here is limited case law on the jurisdiction of English courts to hear claims against English parent companies relating to the alleged overseas acts of 
n overseas subsidiary. However, the English courts have examined this issue in three ongoing cases: Okpabi and others v Royal Dutch Shell plc and 
nother, AAA & Ors v Unilever & Ors and Lungowe and Ors v Vedanta Resource Plc and Konkola Copper Mines Plc. 

n both Okpabi and Unilever the Court of Appeal upheld the High Court’s decisions to decline jurisdiction. However, in the potentially landmark 
edanta judgment the Court of Appeal upheld the High Court’s decision to accept jurisdiction. All three cases are at various states of appeal, with 
edanta listed in the Supreme Court in January 2019. 

r in 2019 in brief

http://www.bailii.org/ew/cases/EWCA/Civ/2018/191.html
http://www.bailii.org/ew/cases/EWCA/Civ/2018/191.html
http://www.bailii.org/ew/cases/EWCA/Civ/2018/1532.html
http://www.bailii.org/ew/cases/EWCA/Civ/2017/1528.html
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What it means for you  

Whatever happens, it is unlikely that the Supreme Court will rule out the possibility of parent company liability altogether. Instead, the Supreme Court will 

consider whether the Court of Appeal has applied the existing law correctly to the specific facts in issue. 

The impact of these cases cannot be overstated. There is an increasing trend of non-UK claimants bringing claims against UK-headquartered parent 

companies in the English courts in relation to the overseas operations of their non-UK subsidiaries. We expect to see a number of further cases brought 

in the near future. 

If Vedanta is upheld this will only serve to encourage further such claims. 

Brexit 
 If a withdrawal agreement is signed between the UK and the EU, little will change immediately in relation to dispute resolution.  

 If the UK leaves the EU in March without a transition period agreed, there will be implications for agreements on jurisdiction and on the 
enforceability of judgments between the UK and EU.  

 If there is no transition period, existing EU law will be incorporated into domestic legislation as provided for by the European Union (Withdrawal) 
Act 2018 on 29 March 2019. There are bound to be uncertainties as to how this legislation operates. It looks unlikely that the government will have 
drafted all the secondary legislation needed to make sense of EU law for a country outside the EU, so there may be disputes in relation to the 
meaning and application of retained EU law. 

What it means for you 
 Parties need not have any concerns about choosing English law for their contracts, as such a choice will continue to be recognised across the EU.  

 For now, parties wanting any disputes with a European connection heard by courts in the UK would be well advised to use exclusive jurisdiction 
clauses, to take advantage of the Hague Convention.  

 For greater analysis of the impact on jurisdiction clauses and enforcement of judgments across EU Member States, you may be interested in our 
award-winning Disputes Aviator online product. For more on Brexit as a whole, see our microsite. 

Employment Disputes 
 Many of the employment litigation trends we predict for 2019 – including diversity, whistleblowing, privilege, business protection and Brexit-related 

claims – span all sectors.  

 In the financial services sector, we anticipate additional risk factors in the form of claims flowing from the SMCR or circumstances involving 
regulatory investigations.  

 The Employment Tribunal fee regime continues to cast a long shadow, with Tribunals still adapting to the increased volume of claims and a new 
regime still mooted as a possibility – one to watch in 2019. 

What it means for you 

The employment law landscape shows all the signs of becoming more litigious in 2018. Employers need to be alive not only to relevant court decisions, 
but also to extensive regulatory, shareholder and public focus on matters including diversity, culture and conduct. Employment litigation risk in 2019 is 
likely to continue to be shaped as much by public sentiment and regulatory requirements as by developments in the law. With the Tribunals still adjusting 
to increased volumes of claims since the abolition of the fee regime, we can expect ongoing pressure on the system and the potential for more 
protracted timeframes for Employment Tribunal litigation in 2019. 

Data Litigation 
 While 2018 was the year of GDPR implementation, 2019 may be the year of GDPR weaponisation. 

 In 2019 the UK’s data protection regulator will impose its first post GDPR financial penalties: however, these are unlikely to have a value close to its 
maximum fining power of £17m of 4% of world-wide turnover. 

 It is reasonable to anticipate a continuing uptick in data protection litigation, with increased awareness of data rights and the lack of any 
requirement to show pecuniary loss likely to appeal to claimants. 

 However, the Courts will not tolerate spurious or ill-considered claims, and have shown in 2018 that they are alive to the means by which data 
protection causes of action can be exploited. 

What it means for you 

Continuing compliance with GDPR is a must, but don’t rest on your laurels even if your implementation and compliance is perfect. Litigation funders, 
claimant law firms and claims management companies are considering whether some form of data-based litigation or complaints could constitute “the 
new PPI”. The High Court and the Court of Appeal have indicated that claimants should show restraint. However, all businesses must be aware of the very 
real risk of cyber-attacks and other data incidents, and the litigation and regulatory enforcement risk that will naturally flow from these. Morrisons was 
blameless in relation to the data incident that led to it being sued by 5,518 of its employees, and the ICO decided to take no action against it. However, 
this didn’t insulate it from vicarious liability in the Courts. 

http://www.elexica.com/en/resources/microsite/disputes-aviator
http://www.elexica.com/en/resources/microsite/brexit
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Modern Slavery 
 2019 will see the government take a more pro-active approach to the enforcement of reporting obligations under the Modern Slavery Act (“MSA”), 

which may include injunctive action. 

 The government has commissioned an independent review of the MSA. That review (due to be completed by March 2019) will consider whether 
legislation should be strengthened to ensure that companies take action to address forced labour in their supply chains. 

 There is increasing commercial pressure on companies to actively address the issue of modern slavery. 

The 2018 Business Against Slavery Forum was attended by CEOs of some of the largest companies in the UK, including Aviva, Co-op, BT, Hewlett Packard 

and Barclays. 2018 also saw the launch of Tech Against Trafficking (a collaborative effort by technology companies and civil society to support the 

eradication of forced labour using technology) and the publication of a report by the Chartered Institute of Building to tackle modern slavery in 

construction supply chains. 

What it means for you 

The UK government is taking modern slavery seriously. Not only is it continuing to drive the modern slavery agenda internationally, it is also set to 

increase national spend on this area by 56% in 2018/19. 

The pressure to identify and tackle modern slavery in supply chains is therefore set to increase during 2019, with the promise of more robust 

enforcement by the Home Office and a possible strengthening of the existing reporting regime. 

 If your company is obliged to produce a modern slavery statement, but has not yet done so, such a statement should be published to avoid 
negative publicity and possible injunctive action. 

 In anticipation of the possible introduction of more onerous modern slavery reporting requirements all companies should consider what steps they 
might take to identify and prevent modern slavery in their supply chains. 

 Conventional techniques for human rights due diligence, focussing on particularly risky sectors, countries and contractors, can be less effective in 
addressing modern slavery, where the issue may not be with the immediate contractual counterparty. 

Competition class actions 
 “Opt-out” class actions have been available for competition damage claims since 2015. An opt-out action is brought by a claimant representative on 

behalf of a specified class of claimants, who are automatically included in the claim, unless they opt-out. The class representative must have the 
claim “certified” in the Competition Appeals Tribunal (CAT). 

 Although the introduction of opt-out claims was meant to significantly change the landscape for seeking redress for infringements of competition 
law, to date no claims have been certified by the CAT. 

 However, 2019 will see the Court of Appeal determining whether the CAT should have certified the class action brought by Walter Merricks, the 
former Financial Services Ombudsmen, on behalf of 46 million consumers, relating to overcharges allegedly imposed by Mastercard. We predict that 
the court will allow the claim to proceed, thereby kick-starting the UK’s first opt-out damages claim. 

 We will also see the CAT grapple with two competing claims arising in relation to the cartel in trucks. One is opt-out (with an opt-in fallback), the 
other is opt-in (in opt-in claims, claimants have to positively select to be in the claim and cannot be included automatically). The CAT will need to 
decide whether to certify one, both, or neither. We predict it will allow the two claims to proceed as opt-in but will not certify the opt-out claim.  

What it means for you  

The cases to date show that the CAT is taking its time to analyse claims thoroughly before certifying any opt-out claim. Future claimants will need to be 

thorough in preparing and setting out any case before applying to the CAT. It is notable that high importance has been placed on the use of expert 

evidence in the two cases heard to date and claimants need to ensure that any methodology and data used by experts is sufficiently well developed 

before it is analysed at a CPO hearing.  

It is also worth noting that the CAT has supported the use of third-party litigation funding in the opt-out claims to date and this is likely to increase the 
opportunities for funding of future opt-out claims. 

While the regime has been something of a ‘slow-burner’, we predict that 2019 will be the year in which we see the opt-out regime come to life. Once one 
claim proceeds successfully through certification and on to trial, we expect to see a marked increase in further such cases against defendants who find 
themselves on the wrong side of competition law. 

The Unified Patent Court Arrives 
 2019 should herald the introduction of the Unitary Patent and the Unified Patents Court (UPC) – a new unitary intellectual property right to 

supplement the existing centralised patent granting system in Europe and a new international court for resolution of patent disputes. 

 This is one of the most significant developments in IP dispute resolution in over 40 years, offering users a cost-effective means of protection for 
inventions and a one-stop shop for dispute resolution across Europe. 

 Launch is expected towards the end of 2019 but this depends on the decision of the German Federal Constitutional Court as to whether ratification 
of the UPC Agreement (which sets up the new system) is contrary to the German constitution. 

http://businessagainstslavery.org/
https://www.bsr.org/en/collaboration/groups/tech-against-trafficking
https://www.ciob.org/sites/default/files/ConstructionandtheModernSlaveryAct_0.pdf
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What it means for you 
 More options for patent protection in Europe. Anyone seeking patent protection in more than three countries should consider applying for a 

Unitary Patent. 

 A simplified and more cost-effective means for enforcement of patent rights across several countries in Europe. 

 The creation of a unitary right means that patent owners can pursue infringers centrally and obtain cross-border relief (damages and injunctive 
relief) through a single set of Court proceedings. 

 Hopefully more consistent decisions and greater legal certainty in patent cases across Europe. 

Contentious Regulatory 
 The FCA had a relatively quiet year in 2018. The number of published enforcement outcomes was significantly less than in previous years. However, 

the level of enforcement activity has increased dramatically. 

 We anticipate that whilst some of these cases may be discontinued without further action, it is likely that we will see an increase in enforcement 
outcomes in 2019. We also anticipate the further use of Focused Resolution Agreements (“FRAs”) as a means of partial settlement with the 
regulator. 

 The FCA has listed seven key priority areas of focus in its 2018/2019 Business Plan, and we can expect to see enforcement action in 2019 closely 
aligned to these priorities. 

 In particular, following the roll-out of the Senior Managers and Certification Regime (“SM&CR”) to all FSMA regulated firms and the introduction of 
the General Data Protection Regulation (“GDPR”) in May 2018, we can expect to see increased regulatory activity in relation to: 

 culture and governance; 

 individual accountability; and 

 cyber security. 

What this means for you 

After a quiet year, 2019 is likely to see an increase in regulatory action in several key areas. The FCA’s focus on its seven key priority areas means it is 
possible to predict where the Regulator’s efforts will be concentrated and regulated entities should accordingly ensure each of these areas is being 
adequately addressed in their compliance programmes. In particular, robust action is needed to prevent all forms of misconduct. Where instances of 
misconduct arise, allegations should be promptly investigated and consideration given to whether a notification should be made to the FCA under 
Principle 11. Cyber-security systems and controls should also be high on board agendas. 
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